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IN THE 


United States Court of Appeals 

FOR THE District of Columbia 


No. 9230 


JAMES M. MAESHALL, 
Ap-peMant 
vs. 

WILDA MARSHALL, 
Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANT 


1 

Statement of Facts 

This is an appeal by James M. Marshall, plaintiff below, 
from a judgment entered in the District Court of the United 
States for the District of Columbia, awarding him and dis¬ 
missing cross-bill of defendant (wife) and division of 
property rights, an absolute divorce on ground of adul¬ 
tery. The appeal herein goes only to the portion of said 
judgment, and the ruling of the Court below, as pertains 
to division of property rights in the real estate involved in 
the proceeding. 
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The record herein is confined to the pleadings, findings of 
fact, and conclusions of law, and the final judgment entered 
thereon. 

For the purpose of convenience I shall refer to appellant 
as the plaintiff, and the appellee as the defendant, the same 
position they occupied before the Court below. 

Plaintiff in his complaint set forth that on the 27th day of 
December, 1938, he and defendant were lawfully joined in 
marriage; that of this marriage no child was born; that he 
and defendant wife lived and cohabited happily together 
until about April, 1944, at which time defendant deserted 
plaintiff’s bed and took up an illicit relationship with one 
Janies Alison Coates, the co-respondent named in the ac¬ 
tion, and made partly defendant to it. Divers acts of adul¬ 
tery are charged in the complaint, specific dates and places 
being charged; that on August 10,1944, defendant wife left 
the District of Columbia with the co-respondent for Indian¬ 
apolis, Indiana, they returned on August 18,1944, when they 
continued to associate and cohabit with each other. 

Plaintiff sought an absolute divorce, adjudication of 
property rights and damages from co-respondent, which 
claim for damages was withdrawn at the trial table. 

Defendant wife in her answer denied the charges of adul¬ 
tery and asked for affirmative relief of limited divorce on 
ground of cruelty; sought alimony, and division of prop¬ 
erty interests in the real estate referred to in the action. No 
reply was filed to the pleading of defendant wife as same 
was not designated “answer and cross bill”. However, the 
pleading of this defendant was considered by the court as 
an answer and cross bill. This said action came on for hear¬ 
ing before a non-jury Civil Actions Court, when after a 
hearing in open Court on all the pleadings and the evidence 
taken in support thereof, the Court announced its rulings, 
and accordingly on, to wit, the 3rd day of December, 1945, 
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there was signed and entered in the said Court findings of 
facts and conclusions of law, and the final judgment of 
div’orce a vinculo matrimonii in favor of plaintiff, which 
final judgment, among other provisions, dismissed the cross 
bill of defendant (wife), and also entered a provision in said 
final judgment that the real estate involved be sold and net 
proceeds from the sale be divided equally between the plain¬ 
tiff and his wife, and designated trustees to carry out the 
provision. 

From that portion of the final judgment pertaining to 
division of property rights the plaintiff took this appeal 
on the Gth day of February, 1946. 

U 

Assignment of Errors 

1. The Court erred in its ruling as recited in provision 4 
of the final judgment herein. 

2. The Court erred in not declaring defendant wife by 
her conduct had forfeited her rights in said property. 

3. The Court erred in failing to rule plaintiff be the 
owner of said property in fee simple, and free and clear of 
anv interest of defendant wife. 

m 

Argument 

The question to be determined by this Court is, does a 
divorce awarded to a husband because of the infidelity of 
his wife work a forfeiture of her interest in property taken 
in the joint names of husband and wife, where it is found by 
the evidence that the husband was the sole owner of the 
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property at the time ol* his marriage on December 27, 1938, 
and after marriage caused said property, on Januaiy 7, 
1941, to be deeded to liimseir and wife as tenants by the en¬ 
tirety, w’hich tenancy continued to exist. 

$ 

Plaintiff furnished the entire consideration for the pur¬ 
chase of said property located at 1232 Hamlin Street, N. E., 
in the District of Columbia, having owned the pi-operty in¬ 
dividually prior to marriage to defendant. 

The findings of fact discloses the parties separated about 
April, 1944, the cause being the relationship of defendant 
wife and co-respondent associating and cohabiting with each 
other. The Court found the defendant’s wdfe since the 
month of April 1944, kept company with co-defendant nam¬ 
ed, remaining aw'ay from her home until early hours of the 
morning, and sometimes remaining aw^ay from her home 
all night, having parked with co-defendant in lonely and 
secluded areas, and having committed divers acts of adul¬ 
tery with co-defendant. 

The findings of fact w’ere based on the evidence submit¬ 
ted in open court. Many witnesses testified on each side, 
the demeanor of the parties on the witness stand, and their 
testimonies were fully considered and the court recited in 
its findings of fact that the witnesses of plaintiff w'ere 
worthy of credit, and those of defendants were not entitled 
to credit or belief. 

In the findings of fact the ruling of the Court plainly 
ruled that at the time of the marriage herein (December 27, 
1938) the husband w^as the owner of the real estate in ques¬ 
tion, and that on January 7, 1941, he caused the said prop¬ 
erty to be deeded to himself and his wife, appellee, as ten¬ 
ants by the entirety. 

Argument, in favor of appellant, is confined to the propo¬ 
sition of law, namely, tlial a wife by her infidelity shall be 



5 


divested of any and all right, title, and interest in property 
taken in the joint names of husband and wife where same 
was purchased and paid for by the husband. 

(-ounsel respectfully submits the Court below acted con¬ 
trary to the authorities and well settled law of this juris¬ 
diction in making the division of the property as recited in 
the final judgment. It is contended that where a husband 
places property in the name of himself and wife, furnishing 
the entire consideration therefor, there is an implied condi¬ 
tion attaching on the part of the wife that she \vill remain 
faithful to her marital vows. The many decisions of other 
Courts have been searched and counsel states the cases sus¬ 
taining his position herein are as follows: 

Kvans vs. Evans (Ga.); 45 S. E. 612; Dickerson vs. 
Dickerson (Neb.); 39 N. W. 429; Thomas v’s. Thomas 
(Okla.); 109 Pac. 825; Brixel vs. Brixel (Ill.); 82 N. E. 
651; Brison vs. Brison (Cal.); 17 Pac. 689; Chittendon 
vs. Chittendon ; 22 Ohio Cir. Ct. R. 498; Hursen 
vs. Hursen ; 211 Ill. 377; Ciarlo vs. Ciarlo 
(Mass.); 139 N. E. 344; and Herfurth vs. United States, 
66 App. D. C. 220. 

This Court has passed on the question presented in this 
appeal, the proposition having been fully considered here¬ 
tofore, first in the case of Moore vs. Moore, 51 App. D. C. 
304, then in the case of Osborne vs. Osborne, 59 App. D. C. 
288, and lastly in the case of Richardson vs. Richardson, 72 
App. D. C. 67. 

In the Moore case the wife sought a partition of prop¬ 
erty held with her husband in joint tenancy. The husband 
defended on the ground that he had procured a final decree 
of divorce from plaintiff on ground of adultery. The low¬ 
er court dismissed plaintiff’s bill, and on appeal this court 
affirmed the decree. In the course of the opinion the Court 
said: 

“This property was purchased as a home for these 
parties, and was so used until the wife abandoned her 
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husband and went to live with another man. After 
thus bringing disgrace upon herself and humiliation 
to her husband, she seeks the aid of a court of equity 
to drive the husband from his wrecked home or compel 
him to pay her half its value. Had she remained true 
to her marriage vows, she could not have maintained 
such a petition. The real basis of her contention, 
therefore, is her infidelity, resulting in the decree of di¬ 
vorce. To the contention tliat the deed is without con¬ 
dition we may answer, as did the court in Evans vs. 
Evans, 118 Ga. 890, 45 S. E. 612, 98 Am. St. Rep. 180; 
That as it would be insulting and indecent to incorpo¬ 
rate in a deed of gift a provision making it void if the 
wife should be guilty of that crime (adultery), the hus¬ 
band must be supposed to hav’e given and the wife to 
have accepted with tlie implied condition that the prop¬ 
erty should not be used for the support of the para¬ 
mour, or for the maintenance of one who had not only 
violated the vows under which he had promised to en¬ 
dow her with his worldly goods, but had outraged him 
as a man, and repudiated him as a husband; that the 
real consideration of such a conveyance was marriage 
and the continuance of the married state, which failed 
when by such an act the relation was rendered intoler¬ 
able.” 

In the Osborne case the Court in its opinion quoted con¬ 
siderable from the decision rendered in the Moore case and 
upheld the law as decided in that case. The opinion con¬ 
cludes: “but a review of the authorities convinces us that 
the rule announced in the Moore case, and in the many cases 
sustaining it, is the equitable one, and the rule obtaining in 
this District, and to which we wfill adhere.” The decree of 
the lovrer court was reversed. 

In the Richardson case the court again passed upon the 
question of property rights between husband and wife, this 
time a joint checking account. The court again upheld the 
law as laid down in the Moore and Osborne cases. 
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Condusion 

Appellant respectfully submits that in view of the find¬ 
ings of facts as entered by the trial Court the assignment 
of errors herein vrere well taken; that the defendant wife 
by her conduct forfeited any interest in the real estate in¬ 
volved in this action; and that the action of the trial Court 
in making division of property rights in the real estate and 
improvements thereon be reversed with costs to this plain¬ 
tiff. 


Respectfully submitted, 

JOHN J. O^BRIEN, 
Attorney for Appellant, 
Evans Building. 
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APPENDIX 
Case No. 9230 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE District of Columbia. 


James M. Marshall, 1232 Hamlin St., 
N. E., 

Plaintiff, 

vs. 

WiLDA Marshall, and James Alison 
Coates, 

Defendants. 


Civil Action 
No. 25712 
Filed 

Aug. 26, 1944. 


Complaint for Absolute Divorce—^Adultery 


1. Plaintiff, James M. Marshall, an adult citizen of the 
United States and resident of the District of Columbia for 
more than two years prior to the filing of this action, sues 
the defendants, Wilda Marshall and James Alison Coates, 
and each of them, in their own right for relief as provided 
in Title 16, Section 403 of the Code of Laws for the District 
of Columbia. 

2. Plaintiff and defendant wife were lawfully intermar¬ 
ried December 27, 1938, at Washington, D. C.; that of this 
marriage no child has been bom. 

3. That during the marriage life of plaintiff and defend¬ 
ant wife your plaintiff has done everything in his power 
for the comfort and welfare of defendant wife; that not- 
^vithstanding said disposition of plaintiff as aforesaid, the 
defendant wife committed the grievances as hereinafter re¬ 
lated. 
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4. That plaintiff and defendant wife lived and cohabited 
together as husband and wife until on or about April, 1944, 
when they separated by reason of the defendant wife having 
deserted plaintiff’s bed and by reason of her associating 
with and keeping company with and remaining away from 
her home with the co-defendant named herein; that for a 
period of more than two months preceding the filing of this 
complaint the defendant wife would remain away from her 
home returning almost regularly between 2:00 and 4:30 
o’clock during which time she was associating with the co¬ 
respondent as will more fully appear at the final hearing of 
this action. 

2 5. Plaintiff charges and avers that the defendants 

committed divers acts of adultery with each other on 
the date of June 24, 1944, at 9th and Hamlin Street, N. E.; 
on the dates of August 6 to August 10, 1944, and the dates 
of August 18, 1944, to the filing of this action in divers 
places in the District of Columbia, as will more fully appear 
at the final hearing of this action. 

6. That for a long period of time the defendant wife 
has associated with the said James Alison Coates, core¬ 
spondent herein which corespondent has endeavored to 
break up the home of this plaintiff having called for and in¬ 
duced the defendant wife to associate, keep company, and 
cohabit with him, the said James Alison Coates, who did on 
the date of August 10, 1944, leave the District of Columbia 
for Indianapolis, Indiana in company with defendant wife 
herein where they remained and did not return to the Dis¬ 
trict of Columbia until the 18th day of August, 1944, when 
the defendants returned from Indianapolis and they have 
continuously since kept company with each other and co¬ 
habited as alleged herein before. 

7. Your plaintiff avers that there are property rights to 
be adjudicated in this proceeding, the same being the prem¬ 
ises wherein your plaintiff resides and which is visited and 



used by the defendant wife when she leaves the corespond¬ 
ent herein. 

WHEREFORE, the. premises considered, your plaintiff 
prays: 

1. That process issue herein against the defendants, and 
each of them. 

2. The plaintiff be awarded a decree of absolute di¬ 
vorce. 

3. That property rights be adjudicated herein. 

4. That plaintiff have judgment in the sum of $5,000., 
against the corespondent, James Alison Coates, herein. 

5. For such other and further relief in the premises as 
the nature of the cause shall require and to the Court shall 
be deemed meet and proper. 

JAMES M. MARSHALL. 

John J. O’Brien, 

Evans Bldg., 

Attorney for Plaintiff. 


3 District of Columbia, ss.: 

JAMES M. MARSHALL, being first duly sworn 
on oath according to law, deposes and says that he has read 
the foregoing complaint by him subscribed, and that he 
knows the contents thereof, and verily believes that the mat¬ 
ters and things therein related are true to the best of his 
knowledge and belief. 

JAMES M. MARSHALL. 

Subscribed and sworn to before me this 26th day of Au¬ 
gust, 1944. 

ERMA Q. FRY, 

(Seal) Notary Public, D. C. 
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6 Answer of Defendant Wilda Marshall to Comi^aint 

The separate answer of the defendant Wilda Marshall 
to the complaint exhibited against her and James Alison 
Coates, says: 

1. She admits the allegations of paragraph 1 of the 
complaint. 

2. She admits the allegations of paragraph 2 of the com¬ 
plaint. 

3. She denies the allegations of paragraph 3 of the com¬ 
plaint. 

4. She admits the plaintiff and this defendant lived and 
cohabited as husband and wife, but says that cohabitation, 
other than living in the same dwelling, ceased in the year 
1939, and not in 1944 as alleged. She denies tlie remaining 
allegations of paragraph 4. 

5. She denies the allegations of paragraph 5. 

6. She denies the allegations of paragraph 6. 

7. She admits there are property rights to be adjudi¬ 
cated in this proceeding, both with respect to real estate 
and personal property. She says that both plaintiff and 
this defendant reside in the property referred to in the 
complaint and that it is her home. She denies the remain¬ 
ing allegations of said paragraph 7. Further answering 
said paragraph, she says that the property referred to, be¬ 
ing premises 1232 Hamlin Street, N. E., Washington, D. C., 

was purchased in July, 1938, prior to their marriage, 

7 and she contributed the $300 down payment upon 
the representation of the plaintiff, and their mutual 

understanding, that the title would be taken in their joint 
names, as they intended to be married later. She has made 
other payments on the house and has paid taxes, for im- 
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provements, repairs, furuishings, etc., for said house in a 
sum of over three thousand ($3000) dollars, the details and 
amounts of which she oilers to prove at the trial of this ac¬ 
tion. Later she was informed at the District of Columbia 
Tax Office, and believes and avers, that the plaintiff took 
title in his own name to said premises, contrary to repre¬ 
sentations made to her and contrary to receipts and other 
papers exhibited to her by him. She further says that prac¬ 
tically all of the furniture in the house is her property, most 
of it owned prior to her marriage to plaintiff, and she of¬ 
fers to detail the items belonging to the respective parties 
at the trial of this action. 

For further answer and defense, this defendant says that 
the plaintiff’s complaint fails to state a claim upon which 
relief can be granted. 

And for further answer, and by way of counterclaim, this 
defendant says: 

8. This defendant is and has been an actual hona fide 
resident of the District of Columbia for at least one year 
next before filing of the complaint for divorce herein; both 
parties hereto were residents of the District of Columbia 
prior to their marriage and have been continuously since, 
and the grievances alleged occurred in this District. This 
defendant and the plaintiff were married on December 27th, 
1938, and are now husband and wife. 

9. Following the marriage of the plaintiff and this de¬ 
fendant, the plaintiff began to treat this defendant with 
cruelty, both mental and physical, and it has continued to 
this date to such an extent as to destroy the purposes of 
the marriage and render further cohabitation intolerable. 
This defendant has remained in the home with the plaintiff 

only because of her financial interest in the dwelling 
8 occupied by them and does not want to abandon it. 
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The statements made in paragraph seven of this 
pleading are hereby referred to and made a part hereof as 
fully as though reiterated herein. 

10. This defendant and the plaintiff ceased to cohabit 
as husband and wife in the year 1939, and she alleges that 
the immediate cause of the cessation of cohabitation was 
the fact that the plaintiff on that occasion, and many times 
thereafter, called this defendant “a white man’s whore,” 
and other reprehensible names. 

11. This defendant further says that the plaintiff has 
treated her with physical cruelty, striking her both before 
and after the institution of this suit on a dozen or more oc¬ 
casions; that the plaintiff has also brandished a razor in 
front of this defendant and threatened to use it on her. 
That on, to-wit, August 23rd, 1944, because of repeated as¬ 
saults and threats of physical violence this defendant swore 
out a warrant for the plaintiff, and on, to-wit, August 25th, 
1944, in the Criminal Division of the Municipal Court for 
the District of Columbia, the plaintiff was adjudged guilty 
and was placed under a bond of $500 to keep the peace for 
six months. 

12. On, to-wit, August 25th, 1944, immediately follow¬ 
ing the police court proceedings, upon their return to their 
home the plaintiff told this defendant that if he had had a 
gun in his pocket he would have killed both this defend¬ 
ant and the judge, and that if this defendant got another 
warrant plaintiff would “finish her up this time.” Since 
this occasion the plaintiff has on other occasions repeated 
his threats to do her bodily harm and brandished both a 
razor and a knife before her. 

13. That on, to-wit, October 12th, 1944, the plaintiff as¬ 
saulted this defendant and struck her behind the right ear, 
necessitating medical attention, and again, on, to-wit, Oc- 
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tober 14th, 1944, the plaintiff assaulted this defendant and 
struck her on the right arm with a shoe, leaving a large 
painful contused wound. 

9 14. That this defendant is not in good health and 

is suffering from high blood pressure and her bod¬ 
ily health and well being is further pre.i’udiced by the afore¬ 
said actions of the plaintiff. 

15. That the plaintiff is regularly employed by the 
United States Government Printing Office, but has failed 
and refused to support and maintain this defendant, al¬ 
though able to do so. This defendant has no information 
as to the plaintiff’s earnings and asks the court to require 
him to discover the same to the court and this defendant. 

Wherefore, the premises considered, this defendant 
prays : 

1. That the plaintiff’s complaint be dismissed. 

2. That the court adjudicate the respective property 
rights of the plaintiff and this defendant in premises known 
as 1232 Hamlin Street, N. E., Washington, D. C., and give 
this defendant appropriate relief, either by way of declar¬ 
ing that the plaintiff holds this property in trust for him¬ 
self and this defendant, or by partition and sale and divi¬ 
sion of the proceeds as may seem equitable to the court. 

3. That she be granted a decree of limited divorce from 
the plaintiff upon the ground of cruelty. 

4. That the plaintiff be ordered to pay to this defendant 
alimony pendente life and permanent alimony upon final 
decree for her maintenance and support. 

5. And for such other and further relief as may seem 
meet and proper to the Court. 

(Sgd.) WILDA MARSHALL, 
Defendant. 
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Feank J. Krij^y, 

Attorney for Defendant Wilda Marshall, 
1010 Vermont Ave., X. W., 

Washington, D. C. 


District of Columbia, ss.: 

I, WILDA AIARSH^VLL, being first duly sworn, depose 
and say that I have read the foregoing pleading by me sub¬ 
scribed, and I know tlie contents thereof and verily believe 
the same to be true. 


(Sgd.) WILDA MARSHALL. 


11 Findings of Fact 

This action came on for hearing in open Lourt, and the 
evidence adduced therein on complaint of plaintiff, and the 
cross complaint filed by defendant wife, w’hereupon the 
Court makes the following findings of fact: 

1. Plaintiff, James M. Marshall, and defendant, Wilda 
Marshall, were lawfully intermarried December 27, 1938, 
at Washington, D. C. and no child was born of this mar¬ 
riage ; they lived together as husband and wife until about 
April, 1944, when they liad difficulties over conduct of de¬ 
fendants in associating with each other. 

2. About April, 1944, defendant wife met defendant, 
James Alison Coates, and they have since kept company 
with each other, defendant wife associating with defendant, 
James Alison Coates, a married man, she remaining away 
from her home until early hours of morning, and sometimes 
remaining away from her home all night, and having park- 
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ed on divers occasions in lonely and secluded areas in the 
automobile of the co-defendant herein, and committed divers 
acts of adultery with the co-defendant herein, and while 
the charges of adultery have been denied by defendants 
the Court believes the witnesses of plaintiff as being worthy 
of credit and belief, and the testimony of defendants is 
not entitled to credit or belief. 

3. Plaintiff at the time of his marriage as aforesaid was 
the owner of certain real estate with improvements there¬ 
on, being commonly known as premises number 1232 

12 Hamlin Street, N. E., in the District of Columbia and 
thereafter on the 7th day of January 1941, plaintiff 
caused said real estate (and improvements thereon) to be 
deeded to himself and his wife, the defendant Wilda Mar¬ 
shall as tenants by the entirety, and the property has con¬ 
tinued to remain in this tenancy. 

4. That each of the parties to the marriage herein claim 
ownership of personal property, to-wit, furnishings and 
furniture and evidence of each of the parties has been heard 
on this question. 

CONCLUSIONS OF LAW. 

1. Plaintiff has proven the allegations of his complaint 
herein and is entitled to a judgment of absolute divorce on 
ground of adultery. 

2. The real estate involved herein be sold and proceed 
of sale above outstanding obligations of record, and costs 
incurred in enforcing this provision, be equally divided be¬ 
tween the parties to the marriage herein. 

3. Each party shall retain as his or her sole estate the 
personal property in his or her possession at the date of 
hearing of this action. 
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4. Defendant wife is not entitled to any allowance of 
alimony. 

December 3d, 1945. 

DANIEL W. O’DONOUaH, 
Justice. 

John J. O^Brien, 

Attorney for Plaintiff, 

Evans Building. 


13 Judgment for Absolute Divorce (Adultery)^ ^tc. 

This action having come on for hearing in open Court, 
and evidence adduced therein, and it appearing to the Court 
that (a) plaintiff, James Marshall, and defendant, Wilda 
Marshall, were lawfully intermarried December 27, 1938, 
at Washington, D. C’., (b) that no child was born of said 
marriage, (c) that all the parties to this action have been 
residents of the District of Columbia for more than two 
years prior to the filing of this action, (c) that plaintiff has 
proven the allegations of the complaint alleging acts of 
adultery committed by defendants, (e) defendant wife has 
failed to prove the allegations of her cross complaint, and 
(f) appropriate findings of facts and conclusions of law are 
filed herein, it is, by this Court, this 3rd day of December, 
1945, 

ADJUDGED, ORDERED, AND DECREED, as fol¬ 
lows: 

1. That plaintiff, James M. Marshall, be, and he hereby 
is, awarded a judgment of absolute divorce from defend¬ 
ant, Wilda Marshall, on the ground of acts of adultery hav¬ 
ing been committed by said defendant with the co-defend¬ 
ant, James Alison Coates, and the bonds of matrimony 
heretofore existing between plaintiff and defendant here¬ 
in be, and the same hereby are dissolved; provided, how¬ 
ever, that this judgment shall not be effective to dissolve 
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the marriage herein until the expiration of the time allowed 
for the taking of an appeal, nor until the final disposition 
of any appeal taken; and provided, further, that this judg¬ 
ment shall not become absolute nor take effect until the ex¬ 
piration of six months from the date iiereof. 

14 2. The cross complaint herein is dismissed. 

3. That plaintiff have the sole ownership of per¬ 
sonal property in his physical possession at the time of the 
entry of this judgment, and defendant Wilda Marshall re¬ 
tain as her sole and sepai*ate estate the personal property 
in her possession at the time of the entry of this judgment, 
free of any claim of the other. 

4. That the real estate and improvements thereon being 
owned by plaintiff and defendant wife as tenants by the en¬ 
tirety, be sold, and the net proceeds from the said sale, 
over and above the outstanding trusts, liens, claims, and 
expenses of sale ns herein provided, shall be equally di¬ 
vided between plaintiff and defendant wife; and to carry 
out this provision John J. O'Brien and Frank J. Kelly, at¬ 
torneys for respective parties hereto are appointed as trus¬ 
tees, with full power to do any act or acts necessary to en¬ 
force this provision; provided, said trustees first give un¬ 
dertaking A^nth sufficient security in the sum of Six Thou¬ 
sand Dollars. 

5. Defendant Wilda Marshall is not entitled to any 
dower interests in any property of plaintiff. 

DANIEL W. O’DONOUGII, 
Justice. 

John J. O’Bkien, 

Attorney for Plaintiff. 

Evans Building. 

Frank J. Kelly, 

Attorney for Defendants, • ' 

Denrike Building. 
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Notice of Appeal 


James M. Majbshajll^ 


Plaintiff, 


vs. 


Wduda Mabshall and James Ali¬ 
son Coates, 

Defendants. 


I Civil No. 25,712. 


Notice is hereby given this 6th day of February, 1946, 
that James M. Marshall, plaintilf, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 3d day 
of December, 1945 in favor of defendant, Wilda Marshall, 
against said plaintiff James M. Marshall. 

JOHN J. O’BRIEN, 
Attorney for Plaintiff, 
Evans Building. 


16 Assignment of Errors 

Plaintiff assigns as error herein as follows: 

1. The Court erred in decreeing that the real estate 
involved in this action owned by the parties to this mar¬ 
riage herein as tenants by the entirety be sold and the net 
proceeds from said sale be divided equally between them. 


JOHN J. O’BRIEN, 
Attorney for Plaintiff, 
Evans Building. 





Service of copy of “Assignment of errors” mailed at¬ 
torney for defendant 15th day of February, 1946. 

FRANK J. KELLY, 
Attorney for Defendants, 
1010 Vermont Ave., N. W. 


17 Designation of Record 

The plaintilT, James M. Marshall, having perfected an 
appeal herein to the United States Court of Appeals for the 
District of Columbia, hereby requests the Clerk to prepare 
a transcript of the records, with the following papers and 
proceedings: 

1. Original complaint and answers of defendants and 
reply to cross bill. 

2. Findings of fact and conclusions of law. 

3. Final Judgment. 

4. Appeal. 

5. Assignment of errors. 

9 

6. This designation of record. 

JOHN J. O’BRIEN, 
Attorney for Plaintiff, 
Evans Building. 

Service of copy of foregoing “designation of record” was 
mailed this 15th day of February, 1946, to attorney for de¬ 
fendant. 

FRANK J. KELLY, 
Attorney for Defendants, 
1010 Vermont Avenue, N. W. 
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Ix The 


^atJB ([Iimrt of Apptala 
for tlfr iiafrirt of OloUonbia 


No. 9230 


James M. Marshall, 
Appellant 


vs. 


WiLDA Marshall, 
Appellee 


BRIEF ON BEHALF OF APPELLEE 


ARGUMENT 

There is only one point involved in this appeal, as indi¬ 
cated in appellant’s brief, and that is the correctness of the 
judgment of the Court below in its manner of disposition 
of the previously joint-owned real property of the parties 
to the litigation below. 

First of all, perhaps, it should be noted that present 
counsel for the appellee did not participate in the original 
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trial; nor did they become counsel in the cause until such 
time as to have had no part in the preparation of the Appen¬ 
dix attached to plaintitf’s brief, service of which was had 
upon former counsel for the appellee. The inadequacy of 
the Appendix to properly put before this Court the one 
issue which is involved renders necessary the attaching to 
this brief what shall be designated as “Additional Appendix 
FuiTiished by Appellee,” whiijh is a statement of evidence 
in the foim of testimony of ap pellee, defendant below, taken 
from the “Certified Kecord of Ofiicial Court Eeporter,” 
fumished to present counsel 2 s a means of the proper pres¬ 
entation of appellee’s point o:‘ view in this appeal. 

No reference, we submit, need be had to decisions in 
other jurisdictions as the point here involved has been fully 
and completely covered by the decisions and statutory en¬ 
actments in this jurisdiction.! It is further submitted that 
the decisions in the case of Moore vs. Moore, 51 App. D. C. 
304 and Osborne vs. Osborne, p9 App; D. C. 288, relied on by 
the appellant, have only relative and historic effectiveness 
in the development of the involved question in this juris¬ 
diction. Both the Moore and the Osborne decisions oc¬ 
curred prior to the enactment of the statutory law con¬ 
trolling divorces and annulm(mts in the District of Colum¬ 
bia, under the terms of which the present case was tried and 
decided. The Moore case an! the Osborne case, however, 
reveal circumstances that em])hasize by contrast the appar¬ 
ent controlling elements in th is Marshall decision. In both 
of these earlier cases the money for the purchase of the 
property later appearing in t ae joint names of both of the 
])arties as husband and wife yas fumished by the husband. 
The question involved, therefore, was as to whether or not 
the wife could successfully naintain a claim to interest in 
])roperty, the title to which was vested in her upon the 
implied consideration that sue would remain true to her 
marriage vows. Both cases e: nphasize that courts of equity 
should not and will not allov that infidelity be urged as a 
basis of maintenance of a property right created by the 
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other spouse, the consideration of which is the continued 
proper maintenance of the marital relation. We quote 
from the syllabus in the Moore case: 

“Whore a husband purcJia-^ed property intended to 
be used by him as a home, and had a conveyance made 
to himself and wife as joint tenants, there was an im¬ 
plied condition of the gift to the wife that she would 
continue to live with him as his wife, so that her leaving 
liim to live in adultery with another man, as a result of 
which her husband obtained a divorce, does not entitle 
her to a division of the property, which she could not 
have claimed prior to the divorce.” (Italics ours.) 

Mindful of the changed condition created by our Statute 
of August 7,1935, -we point out as a basis of the argument 
in this case fundamental differences in these cases. In the 
Moore case the husband purchased the property; the gift 
of the interest as joint tenant in the property to the wife 
was w’hat carried the implied condition of continued fidel¬ 
ity; and emphasis is had on the fact that there was no 
interest which she was in a position to have claimed prior 
to the time of the divorce. In the instant case the exactly 
reverse conditions exist. The testimony shows, and we 
rely upon the appellee’s testimony shown in the Appendix 
attached, that the appellee at the time of the marriage was 
living in premises 1232 Hamlin Street, Northeast, which 
said premises she had furnished the money for the purchase 
of and which, when she found that the appellant had taken 
title to prior to the time of the marriage, she required that 
the joint tenancy should be created. The appellee, in other 
words, was the purchaser of the property; the creation of 
the joint tenancy, if a gift at all was a gift to the appellant 
and not to the appellee; and the appellee’s interest in the 
property was one that was existant prior to the granting of 
any divorce and should there have been any equitable action 
instituted this appellee, separate and distinct from any 
possibilities created by statute, could have maintained her 
interest created by actual expenditure and outlay. 
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The Osborne suit likewise affords no precedent for the 
instant case. We quote from ^significant language in the 
Opinion handed down by Mr. Justice Van Orsdel: * * 

that about January 31, 1924 pmintiff purchased premises 
766 Fairmont Street in the city of Washington for a home, 
taking a deed to said premises jointly in the name of himself 
and the defendant, his wife. *| * ® It is alleged that dc~ 
fendant funuslicd no part of the consideration for the pur¬ 
chase of the property, nor has sue made any part of the pay¬ 
ments, all of said funds being filrnished by the plaintiff from, 
his oivn earnings. (Italics ours.) 

The forfeiture of the joint interest in the real estate by 
reason of adultery has no parallel in the instant case. As in 
the Moore case, the wife in the Osborne case was the re¬ 
cipient of a gift in the form of the joint interest. In the 
instant case the wife was the purchaser. Admittedly, at the 
time of the marriage the title \r’as in the name of the plain¬ 
tiff below only; but equally significantly and before the 
time of the marriage the defendant below was living in 
said premises and had apparently left the details of the 
purchase to her prospective hijisband; when she found that 
his name only appeared on the deed, although they were 
supposed to buy the property jointly, it was arranged to 
have the property put in the joint names “like it should have 
been done.” App. 11. The defendant below likewise 
testified that she paid up all the back taxes, expending 
around Three Thousand Dollars ($3,000.00), including re¬ 
pairs and furniture. Whatever else may be said as to this 
question of acquisition of the (property here was testimony 
which the Court below doubtless gave credence to. It is 
l)ointed out that there is not ling in the Findings of Fact 
inconsistent with this testiniony and the Conclusions of 
Law are supportive thereof ijnd reflect the exercise of the 
power by the Court, specifically granted by tlie Act of Au¬ 
gust 7, 1935. 

The only thing which the findings of Fact do, and it is 
reasonable to suppose that in keeping with custom they 
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were prepared by counsel for plaintiff below and adopted 
by the Court, is to state that at the time of marriage he was 
the o^v^ler of the property in question and that thereafter 
he caused same to be deeded to himself and wife as tenants 
by the entirety. There is no “Finding,” and it is respect¬ 
fully urged that it is because it properly could not be, show¬ 
ing the purchase by the plaintiff below and the failure of 
participation therein by the defendant below. 

It is here emphatically urged, and in our opinion this is 
the crux of the entire case, that the law in this jurisdiction 
does not contemplate a forfeiture of the rights of either 
party to a marriage relation upon the dissolution of that 
marriage by an absolute divorce; but on the contrary, dis¬ 
solves the property rights of such tenancy by the entireties 
and gives to the Court power and jurisdiction to award the 
property to the one entitled thereto or to apportion the 
same in such manner as shall seem equitable, just and rea¬ 
sonable. We quote the language of the Statute: 

“Section 409 of Title 16—Decree of annulment or 
divorce a vinculo dissolves property rights—Jurisdic¬ 
tion of court to determine property rights. 

“Upon the entry of a final decree of annulment or di¬ 
vorce a vinculo, in the absence of a valid antenuptial 
or postnuptial agreement in relation thereto, all prop¬ 
erty rights of the parties in joint tenancy or tenancy by 
the entirety shall stand dissolved and the court, in the 
same proceeding in which such decree is entered, shall 
have power and jurisdiction to award such property to 
the one lawfully entitled thereto or to apportion the 
same in such manner as shall seem equitable, just, and 
reasonable.” 

It would appear from the “Conclusion” of the appellant’s 
brief that appellant’s counsel does not agree with this 
statutory enactment, but feels rather that the language of 
the Statute should be to the effect that the property rights 
of the litigant in an absolute divorce action, against whom 
the Court makes a finding, should stand forfeited by reason 
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of sucli person’s misconduct, ^j^ere it necessary to explore 
this theory, the constitutionality of such a position would 
immediately challenge our att^tion. But do we need go 
this far? The appellant is ini the anomalous position of 
relying upon this veiy Act for the major relief which he 
seeks in the Judgment of the lower court and it is respect¬ 
fully urged that he is bound by. the terms of the Act. The 
fact that the Court finds that the defendant below is guilty 
of misconduct is the basis only for the dissolution of the 
marriage bond and the dissolution of the theretofore exist¬ 
ing joint tenancy. The Court 'must then, under the terms 
of the Act, award the property to the one entitled or to ap¬ 
portion same as would seem to |he Court equitable, just, and 
reasonable. Is it properly a piatter for appellate review 
when this discretion granted tjo the lower court is reason¬ 
ably exercised? It is to bo noted that nothing appears in 
the record indicating any abuie of this discretion; the ap¬ 
pellant apparently relies upoi^ the findings of misconduct 
as working a forfeiture of a property right not acquired by 
gift upon implication of contifaued faithfulness but inher¬ 
ently vesting by reason of personal expenditure and outlay 
in acquisition. ( 

We have discussed the Moore and Osborne cases, calling 
attention to the fact of their [lack of applicability on the 
point here involved because o;: the fact that subsequent to 
the time when these decisions were rendered, the Act of 
August 7,1935, having to do \dth divorces and annulments 
in the District of Columbia, wj :s approved by Congress, and 
the issue here involved was made a matter of specific atten¬ 
tion. Counsel for the appellant has cited, as further sup¬ 
porting his contention, the cas e of Richardson vs. Richard¬ 
son, 72 App. D. C. 67. This i,*ase, decided Marcli IS, 194S, 
deserves our attention, becarse as noted it represents an 
expression of this Court since the time of the Act of Con¬ 
gress of August 7, 1935 and treats of the effect of the lan¬ 
guage adopted. The holdine in the Richardson case, we 
submit, is supportive of the position taken by the appellee 
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herein and not the appellant. As to its ]:)ertinent references 
the Richardson case, as was true in the Moore and Osborne 
cases, has to do with property in the joint names of the par¬ 
ties in interest so created by a purchase made by the hus¬ 
band and subsequently including the wife in this tenancy 
by the entireties as being conditioned on her faithful per¬ 
formance of the marriage vows. The Richardson case 
points out that under former equity practice the husband 
might, upon a violation of the marriage vows, have se¬ 
cured a divestiture of the wife’s interest, and stated that the 
statutory enactment under which the same thing was ac¬ 
complished was merely a procedural change, not affecting 
substantive rights, and was not consequentially a violation 
of the Fifth Amendment of the Constitution. There is no 
pretended suggestion that the facts in these cases in any 
wise parallel each other and we urge that same cannot be 
cited herein as authority for the proposition here involved, 
except insofar as it upholds the constitutionality of the 
Act and authorizes the disposition of the property held as 
tenants by the entirety within the Court’s discretion. 

It is respectfully suggested that any action other than 
that taken by the Court in this instant regarding the prop¬ 
erty interests of the parties would be unconstitutional and 
confiscatorj\ The appellant’s brief, w’ith the appendix car¬ 
rying nothing but the pleadings, the Findings of Fact, Con¬ 
clusions of Law and the Judgment, indicates that the appel¬ 
lant advances on this verv theory’ of a confiscatorv for- 
feiture as nothing else is offered to this Court as a basis for 
. reversing the decision of the lower Court as to an equitable, 
just and reasonable apportionment of the result of a sale 
of the real property involved. We believe in fairness to 
our client that contrast might be had with the cases dis¬ 
cussed by calling attention to the fact that the record in the 
cases discloses that the matter of the guilt of this defend¬ 
ant appellee of adultery was denied and strenuously pro¬ 
tested in a suit lasting a number of days. We fully appre¬ 
ciate the fact that the .Judgment was against the defendant 



and that the Court found as a fact that the defendant was 
guilty of adultery committed with the named co-respondent 
and that from that Judgment no appeal was taken. With¬ 
out legal error committed, however, such an appeal would 
perhaps be without merit parti(fularly in view of the Court’s 
Finding to this effect “and wl|iilc the charges of adulter}’ 
have been denied by defendant^ the Court believes the wit¬ 
nesses of plaintiff as being woijthy of credit and belief, and 
the testimony of defendants isinot entitled to credit or be¬ 
lief.” Whereas this will perhaps explain why no appeal 
was undertaken by counsel f^r defendants below, it will 
also emphasize the propriety of the Judgment as to the ap- 
poi-tionment of the interests of the litigants in the real prop¬ 
erty held as tenants by the entireties. One needs only to 
look at the Findings of Fact Jn this subject, coupled with 
the Appendix attached hereto, jmd one will realize that from 
the point of view of the plaiintiff below the Findings of 
Fact covered all that they could favorable to the said plain¬ 
tiff and the absolute justification for the Conclusion of Law 
as to the disposition of the rejil estate involved lies in the 
Findings of Fact and the explanation with respect thereto 
as revealed in the Appendix pttached. It cannot be rea¬ 
sonably contended that the Court had to discredit and dis¬ 
count everything testified to b} the defendant because of its 
Finding on the issue of adultery. As a matter of fact, the 
action of the Court in this regard simply evidenced that the 
Court believed so much of the testimony of the defendant 
as required that in equity ana good conscience the return 
from the sale of the real property owned by them as tenants 
l)y the entireties should be divided equally between the 
plaintiff and defendant. It is urged that the Appellate 
Court in this case has nothing before it to use as a basis for 
reversing the lower Court in tne exercise of a discretionarv 
function expressly given to itf by the terms of the Act of 
August 7, 1935: the Act upon] which the appellant himself 
relies. The appeal should bo dismissed and the Judgment 
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of the lower Court affirmed as to the disposition of the real 
property involved. 

Respectfully submitted, 

George E. C. Hayes 
of Cobb, Howard and Hates 
and 

B. Rhoden Coward, 
Attorneys for Appellee, 
613 F Street, N.W., 
Washington, D. C. 
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ADDITIONAL APPENDIX FURNISHED BY APPELLEE 

Case No. 9230 

(The following quotations are taken from the direct ex¬ 
amination of ]\Irs. Wilda Marshall by Attorney Frank J. 
Kelly, appearing on pages 4 and 5 of Volume 1 of Certified 
Record of Ofiicial Court Reporter of proceedings before As¬ 
sociate Justice O’Donoghue, October 9, 1945, prepared for 
Mr, Hayes.) 

“Q. When were you married to Mr. ^Marshall? 

A. December 27, 1938, in the District of Columbia. 

Q. Where did you live after your marriage ? 

A. I was already living at 1232 Hamlin Street, North¬ 
east. 

Q. Before you were married ? 

A. That is right. 

Q. In whose home was that? 

A. That was my home. I purchased that. I bought the 
home. We were supposed to be buying it jointly. I was 
supposed to pay $300 and he was supposed to pay $300. 
When it came time to pay the taxes, I found that his name 
was the only name put on there, and I go to the office, the 
title office, to have it looked up, and I found out the whole 
matter, and he had taken the place out in his name instead 
of together, and then it was changed and the information 
was put on there jointly, like it should have been done, and 
I paid up all the back taxes. Now the taxes come Wilda 
E. Marshall and James M. Marshall. 

Q. How much money did you put in ? 

A. Around about $3,000 in that, sir, with repairs and fur¬ 
niture. 

Q. When did you— 

A. (Interposing) Fixing it up. 

Q. When did you first put any money in? How much 
before vou were married ? 

A. I started before I was married and put some money 
in after I was married.” 




